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EDITORIAL NOTES. 


“Our JupicIAL ANTIQUE” is the name the Newark Daily Advertiser 
irreverently gives to the Court of Errors and Appeals, which it de- 
scribes as an imposing tribunal of sixteen judges, ponderously sitting 
to try twenty-five cases at the last November term. It sagely remarks 
that this would give one case and a half for each judge, and goes on 
to argue from this the disproportion of judicial dignity and machinery 
to the business involved, just as if the-cases were really distributed 
among the judges, and the judges had nothing else to do than hear 
cases on appeal. It compares this test of twenty-five cases for sixteen 
judges with the thirteen hundred cases on the docket of the nine Jus- 
tices of the Supreme Court of the United States, and insists that it is 
high time that we put an end to a system so cumbrous and so anti- 
quated. It suggests that the best form of an appellate tribunal for this 
State would be a bench of five judges, whose duties should be con- 
fined to that court. 

We quite agree with the “ Dai/y” that it is high time we made 
such a change, and we are glad to see the subject agitated in the 
newspapers, but at the same time we cannot but recognize the fact 
that the smallness of the calendar is one of the strongest arguments 
for not having a separate court, but making use, instead, of the judges 
of the courts below. It is because there are so few cases on appeal 
that we can hardly afford to set apart five of the best judges to do 
nothing else than to hear them. As it is now, we have the benefit of 
their services at the trials in the-circuits where the best judges are 
needed, as well asin the Supreme Court, and there is not so much 
waste of energy as might appear from the comparison of the sixteen 
judges in New Jersey with the five judges in New York, or nine in 
the Supreme Court of the United States, As a matter of fact, how- 
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ever, we fully believe that we ought to have a separate Court of 
Appeals in New Jersey, and that there will be work enough for five of 
the best judges we can find, if only they will give to the hearing and 
the deciding of the cases in the last resort all the time that is required 
for thorough argument and full consideration. Judges hearing cases 
on final appeal ought not to be embarrassed by a multitude of duties, 
and counsel ought not to be cut short in their arguments because the 
judges must go the next week to their circuits. The present system 
gives not time enough for argument nor consultation nor considera- 
tion. The court is too large for conference, and sometimes, as hap- 
pened last term and the term before, the vote of the majority is against 
the opinion solemnly read as the opinion of the court. Let us, by all 
means, have a court which shall have time enough to hear and con- 
sider cases without haste, and shall be small enough to know cer- 
tainly what decision it has come to. 





Tue Supreme Court, at the last term, in deciding upon the validity 
of an ordinance of the city of Orange, brought up on certiorari, held 
the ordinance void because the notice required by law to be published 
in three newspapers was printed in English in a German newspaper, 
one of the three. The court said the object of publishing is to make 
known, and the meaning of the act (passed March 19th, 1891), pro- 
viding for publication of notices in a German paper, is to give notice 
to those to whom the English language is unknown, and to put a notice 
in English in a German newspaper is to print and not to publish it. 
They held, therefore, that the notice was not published, and that the 
ordinance was, for this reason, defective. The statute required that 
the ordinance itself should be published in the same three newspapers. 
It was printed in English in a German paper. This, the court said, 
was right, because the ordinance, being a public act, must be printed 
as it is and not in a translation. There is no authority to make a 
translation into German. The court did not allude to the decision of 
the Chancellor, mentioned in the September number of the New JErR- 
sey Jaw JournaAL (Vol. XIV, p. 287), that an advertisement of a master’s 
sale in a German newspaper must be printed in English, nor was any 
reference made to the statute under which the decision was rendered. 
(Act of November 21, 1794, Rev., p. 12, § 17.) This act provides that all 
proceedings whatsoever in every court of law and equity in this State 
shall be in the English tongue and language and in no other tongue or 
language. The purpose of it was to do away with Latin and law 
French, but the Chancellor held it to be equally effectual to keep out 
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German, and decided that it applied to the proceedings to advertise 


sal2s as well as to the pleadings in the cause, and that it was not re- 
pealed by the act requiring publication in a German newspaper. It is 
unfortunate that the Supreme Court in deciding in effect that the old 
act was either inapplicable or was repealed did not refer to the act 
or allude to the Chancellor’s decision. It is especially unfortunate, 
because the decision throws doubt on the validity of sales advertised 
in pursuance of the Chancellor’s ruling, and all the more so because 
the Supreme Court Judges can outvote the Chancellor in the Court 
of Errors. It is to be observed, however, that the publication passed 
upon by the Supreme Court was a mere notice of an ordinance of a 
common council and not a proceeding in any court of law or equity, 
so that the the statute could not apply to the case, and it may be that 
if the case arose on a sheriff’s sale the Supreme Court would follow the 
ruling of the Chancellor. It has been suggested that if the advertise- 
ments of sales are to be printed in German, an acquaintance with that 
language should be made a necessary qualification of every judicial 
officer whose duty it is to confirm a sale after examining the proofs 
of publication. In the meantime we think it might be nearer the 
truth to assume that Germans living in America, even though they 
read German newspapers, are well enough acquainted with English to 
receive some information from a notice printed in the English lan- 
guage. It is not true in fact that an English notice in a German 
newspaper is printed and not published. Our German newspapers 
are read by German- Americans, who, though they may prefer to read 
German, are well able to read as well as to speak English. The best 
solution «f the difficulty, however, is to repeal the act of March 16, 
1891, and in the meantime to publish all notices inserted in a German 
paper in both languages. 


Tue peEcIsion of the Court of Errors in Schultz v. Beyers (August 
10, 1891), in regard to lateral support of land and buildings is an 
interesting example of the way in which rules of law are adapted to 
new conditions. The rule remains unquestioned that, although as to 
land in its natural state there is a right to support from adjoining 
land, yet as to buildings there is no such right and that in the ab- 
sence of improper motive or carelessness in the execution of the work 
the owner of a building has no right of action for injuries to it, caused 
by the removal of the adjoining land. McGuire v. Grant, 25 N. J. 
L. (2 Dutch.) 356; Gilmore v. Driscoll, 122 Mas:. 191; Dalton v. 
Angus, L. R. 6 App. Cas. 740, 3 Q. B. Div. 85. The rule is a 
logical expression of the principle of the dominion of every man over 
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his own property, but when men hold land in crowded cities, where 
the value of it depends on the right to build on every inch of it, it 
becomes necessary that the Jaw should give adequate protection to the 
buildings, and that the right of one man to excavate for the purpose 
of putting up a building on the edge of his own land should not be 
permitted to work the destruction of the building already put up by 
another on the edge of his land. The Court of Errors has endeavored 
to give this protection without changing the law, and taking advan- 
tage of the exception with respect to carelessness in the execution of 
the work, it was held that if one excavate on his own land close to 
the building of another without notice to him or giving him an oppor- 
tunity to protect his building, he is guilty of carelessness, and is liable 
to an action if the building be injured. Giving notice, the court said, 
is a reasonable precaution in a,populous city, where the work, how- 
ever skillfully conducted, may be attended with disastrous conse- 
quences. It causes but little trouble to the party giving it, and may 
enable the party receiving it to shore or prop up his wall to prevent 
it from falling. The manner of giving the notice may be only such 
as is reasonable under the circumstances, either to the owner of the 
property, or, in his absence, to the tenant or occupant, and the court 
held that it was error to reject evidence that the defendant gave no 
notice to the plaintiff of his intention to excavate the land adjoining 
the house of the plaintiff. Judge Magie dissented in a vigorous 
opinion, insisting that the decision changed a well settled rule of 
law and grafted upon it an exception which could not be stated in 
definite form. ‘A judicial determination,” he said, “that notice is 
necessary in such cases as that before us cannot prescribe the form of 
notice or fix the time or provide for constructive notice. Our deter- 
mination will require reasonable notice, and whether in any case such 
a notice has been given must be matter for the jury,” and the person 
who puts up a building and attempts to give notice must run the risk 
of its being found insufficient, and so the improvement of property 
will be retarded and its value diminished. 

We must confess that the learned Judge’s argument from the rule 
established by the cases seems to us stronger than his argument from 
expediency, and we think that it will be admitted that the rule 
adopted by the court, whether it is consistent with the precedents or 
not, is demanded by the conditions of modern cities, and is indeed 
necessary for the protection of life as well as property. 
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AN OUTLINE SKETCH OF SOME OF THE EARLY WEST JERSEY COURTS. 
Part I.—Genesis and Historical Developments. 


Of all the Colonies, New Jersey presents the greatest diversity of 
social structure, rivaling even Eastern Pennsylvania, whose common- 
wealth’s alternate layers of Swedes, Rhenish Germans, English, Welsh 
and Scotch-Irish, have ever formed for the historian of economic and 
ecclesiastic progress an interesting study. 

As will be remembered, there were East Jersey and West Jersey, 
of artificial creation, on either side a “ province line,” which extended 
from Great Egg Harbor to a point near the Delaware end of the 
Sussex-Warren boundary. But by natural structure, there were two 
other Jersies, North Jersey and South Jersey, the boundary being 
the limit of the “hill country,” or, in general terms, a line from 
Trenton to New Brunswick. North of this the geological formation 
of the colony favored one form of development; while south, the 
sandy soil and sea coast gave rise to another growth. 

It has been a matter of general speculation as to the wide diversity 
which exists between the Jersies, which, for our present purpose, I 
will designate by the terms West and Kast. To find the causes, one 
must not only turn to the creation of the colony in 1664, but must 
seek earlier data, for the composite character of the settlements of 
primitive days have thoroughly affected local conditions. 

The year 1625 found the Dutch in New Jersey, and a half century 
later they had settled in Bergen and Hudson and along the Raritan 
Valley, where, as plantation owners and traders, they had formed a 
social organization so powerful that even their language remains to 
the present day. After the English conquest, the English and Scotch 
Presbyterians came to Newark, Elizabeth and Upper Monmouth, 
bringing the school house and the church, the latter being almost 
as an essential part of their daily life as was the synagogue to the 
Hebrews of old. Here and there were a few Quakers, and even some 
Episcopalians, but their power was limited. By a most curious coin- 
cidence the hardy Dutch and individualistic English found a new 
home in a country quite fitted for their development—a country of 
hills, of stern soils, which frowned at them, and of long winters, as in 
New England. 

To West Jersey, about 1675, with its milder soil and climate, its 
sea coast and slow-moving rivers, came the English Quakers, many 
being from Yorkshire, a county much like South Jersey. Settling 
in Burlington, with a colony at Trenton and at Salem, the Society 
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of Friends readily amalgamated with the few Swedes, who had for 
nearly fifty years been upon the Lower Delaware. The Church of 
England had power in Western Burlington and Gloucester counties, 
but toleration was always exercised. Whaling settlements in Cape 
May and Egg Harbor included Quakers, Ana-Baptists, Presbyterians 
and probably a few Roman Catholics, the latter leaving little or no 
impress. 

I have thought best to briefly review the conditions of colonial 
development, as a basis upon which to rest the genesis of the Bur- 
lington county courts, tracing herein their historical growth and then 
showing, by citations from the records, their jurisdiction as well as 
methods of punishment, and other matters of general interest. 

Briefly, then, the colonial conditions of West New Jersey, and 
more particularly Burlington, were as follows: The animating spirit 
was the “meeting honse,” the church modifying all phases of life, 
though not to as great a degree as in East Jersey. Trade with the 
Indians was encouraged to a certain extent; slavery of both red and 
black men was recognized ; small industries, such as the erection of 
a pottery (as early as 1685), were stimulated; whaling, fishing and 
local commerce were aided, and * plantation life ””—as in Tide-water 
Virginia—became the governing principle of personal advancement. 
All these matters can be proved by reference to the earliest records 
of the county. 

The peace-loving Quakers found little need for the stern justice of 
the northern settlers, although the establishment of a court at Bur- 
lington was one of the earliest provisions made for the government 
of the settlement. Burlington was then far in advance of Philadel- 
phia, and it was indeed a serious question with William Penn as to 
whether the City of Brotherly Love or Bridlington—as the old 
records have it—should be the “ chiefest citie” of the western posses- 
sions. It was, indeed, his capital, and, as such, the seat of the most 
important courts. 

By virtue of the ‘Grants and Concessions,” made the 3d day of 
March, 1676, and upon which the rights of colonial West Jerseymen 
depended, provisions were made for the governing of the colony. 
Among these was the popular election of a Board of Commissioners, 
who seem to have had almost unlimited power in the new community. 

There is yet extant an old book, in a good state of preservation, 
showing the records of the “Court at Burlington,” and containing 
its “ Orders and Proceedings,” ag well as the “ Liberties, Jurisdictions 
and Precincts thereof.” The very first entry in the volume shows 
the commissioners to have judicial power, and reads as follows: 
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At THE Court, March 25th, 1681. 

Wee whose names are hereunder written (being chosen Commis- 
sioners for ye Province of West Jersey from ye 25th of the Ist moneth 
called March 1681 for one whole yeare uext ensueing by the Comon 
vote of the People) doe hereby solemnly p’mise that wee will truly 
& faithfully discharge our Respective trusts according to the Lawe of 
the said Province & Tenour of ye Concessions thereof in o’r Respect- 
ive offices & duties And doe equall Justice & Right to all men accord- 
ing to o’r best skill & Judgm’t without corruption favour or affection 

By us 

Robert Stacy Thomas Budde Richard Guy 
Tho: Olive John Thompson Edward Bradway 
Sam’ll Jenings Thomas Lambert 

Mahlon Stacy 


At this court William Emley was elected Sheriff and Thomas 
Revell, Register, from St. Pink (Assanpink) to Old Man’s Creek, both 
for one year, from March 25th, 1681. Small causes occupied the 
attention of the Commissioners, who met upon May 3d, June 7th, 
August 17th and September 27th of that year. 

As might well be expected, this plan of dispensing justice was 
nothing more than a make-shift, until the General Free Assembly 
should meet, inasmuch as the Assembly had power over the creation 
of future courts. At the session held May 2-6, 1682, it was provided 
that four courts of sessions should be held at Burlington on May 
8th, August 8th, November 9th, February 20th, with provisions for 
smaller courts, should the justices see fit to hold them, as often as 
oceasion should require. Special: courts were also permitted, the 
party requiring them to pay 3s. to each justice sitting, besides usual 
clerk and sheriff fees. As a matter of fact, the practice of the courts 
is not mentioned, the English practice of the time being always con- 
sidered as in full force, where special provisions were not otherwise 
made. 

In conformity to the legislative enactment, the Court of Sessions 
met upon Aug. 8th, 1682, although it was called “ Burlington Court ”’ 
until 1686, in which year the term ‘Quarterly Court” was first 
applied. Frequent advantages were taken of the “Special Court” 
act, and from the 16th of the seventh month, 1684, almost to the end 
of the volume (December, 1709), there are many records of ‘“ Special 
Sessions,” ‘‘ Private Courts,” ‘* Special Courts” and the like. 

At a session of the Legislature October 3-18, 1693, an act was 
passed providing for a Court of Appeals, termed “A Supream Court 
of Appeals, into which all appeals in law can be made.” This court 
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was to meet on “the 9th day of the 3d month called May and the 5th 
day of October,” for it is to be remembered that the year then com- 
menced upon the 25th of March, explaining thus how May is called 
the third month. Appeals from the inferior courts to the value of 
£5 could be tried, and security for prosecution was demanded. One 
or more justices of the county, as well as one or more of the Gov- 
ernor’s Council were to be iustices of the said court. As a matter of 
fact, there appear no more than two entries regarding this court. 
They are as follows: 


May 9. 1694 ‘Then called Samuel Stacy: appears to p’sent his 
appeal against James Craft ”’—court adjourned till 
the 15th; appeal withdrawn. The appeal was 
taken from Quarterly Sessions of the day before 

5. Oct 1699. Case between Daniel England and Peter Kesiner. Eng- 
land failed to appeal and the judgment of the 
court at common law for £68 is & shall be con- 
firmed; England to pay court charges. 


On the 20th of December, 1699, an act of Legislature says that this 
court ‘“‘hath not answered the good ends,” intended by the act of 
1693, and so make several changes in its constitution, namely, by 
creating three circular judges, who are to sit for Burlington, Glou- 
cester, Salem and Cape May. Appeal to this court was limited to 
£10. The General Assembly heard appeals above the value of £20. 

In 1693 a Court of Oyer and Terminer was created, the judge 
thereof to be appointed by the Governor and to sit with two or more 
justices of the county “ where the fact may arise.” On the 12th of 
May, 1694, I find the only record of the assembling of this court. 

On the 7th of November, 1688, is the first record of the Court of 
Common Pleas which met with the Sessions until the records cease. 


[ To be continued. | Francis B. Lee. 
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W. F. MILTON & CO. v. BENJAMIN BOYD ET AL. 


(Court of Chancery of New Jersey, October 21, 1891.) 


Chattel Mortgages—Pre-existing debt ness without change of its form or the sur- 
as a Consideration—Meaning of *‘ Mortgage _ render of any security, provided the earlier 
in Good Faith.’’—An unrecorded mortgage mortgage was not kept from the record or 
upon chattels unaccompanied by anychange the chattels left in the possession of the 
of possession will prevail over asubsequent mortgagor for any improper or fraudulent 
mortgage given to secure a prior indebted- purpose. 
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The complainants and the defendant Boyd each claim the title to a 
silk mill plant in the city of Paterson, by virtue of chattel mortgages 
executed to each of them respectively by the defendant Lindsay, who 
was, at this date, the owner and in possession of the mortgaged chat- 
tels. The complainants’ mortgage bears date on the 4th day of Sep- 
tember, 1891, and was executed and delivered on the 5th and recorded 
on the 9th of September, and was given to secure a debt due from 
Lindsay to them. The defendant Boyd’s mortgage was dated, exe- 
cuted, delivered and recorded on the 8th of September, one day prior 
to the record of complainants’ mortgage. Possession of the chattels 
mortgaged remained in Lindsay. 

The allegation of the bill is, first, that the Boyd mortgage was 
taken with full notice on the part of Boyd, of the execution and exist- 
ence of the complainants’ mortgage; second, that it was given with- 
out any consideration whatever, and, third, that if there was any 
consideration for it, it was a pre-existing debt, and therefore that the 
mortgagee, Boyd, was not a bona fide mortgagee, within the meaning 
of the fourth section of the consolidated act respecting chattel mort- 
gages. 

On presentation of the bill, an order to show cause wl:y an injunc- 
tion should not issue, with interim restraint, was made, and five days 
afterward, upon the return of that order, the defendant Boyd pre- 
sented his own affidavit and that of Lindsay, the other defendant, in 
opposition to the motion, and it was then agreed that the affidavit of 
Mr. Boyd should be taken as his answer to the bill, and the cause be 
heard as upon bill and answer; that the affidavits be taken as true, 
and the allegations of the bill, except so far as they are contradicted 
oy the affidavits, also be taken as true. 

The facts thus disclosed are that Mr. Lindsay is the son-in-law of 
Mr. Boyd, and borrowed of him, in March, 1888, the sum of $2,500, 
in two sums, secured by two promissory notes, still held by him, which 
was used by Lindsay in buying the silk mill plant in question, upon a 
promise that in case he became embarrassed in business Lindsay 
would give Boyd the first lien on the property so purchased by chattel 
mortgage or other competent instrument; that no part of the princi- 
pal has been paid, but interest has been paid upon it from time to 
time. The two mortgages given by Lindsay to Boyd were made to 
secure the two: notes so made in 1888, which were not surrendered, 
and Boyd never held any security for them except that appearing 
upon their face; and further, the defendant Boyd had no notice, 
information or suspicion whatever of the existence of the complain- 
ants’ mortgage at the time of taking his mortgage. 
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Mr. Stevenson for complainants. 

Mr. Griggs for defendant. 

Pitney, V. C.: The complainants attack the defendant’s mortgage 
on the ground that the title to the property, at the time it was given, 
was already vested in them, and that the defendant Boyd is not a 
“subsequent purchaser or mortgagee in good faith,” mentioned in 
the fourth section of the act respecting chattel mortgages, of May 2d, 
1885. The defendant disputes this proposition. 

It was conceded, of course, that the complainants’ debt was actual 
and in good faith, and thus the precise question is presented whether 
or not a creditor who takes a chattel mortgage to secure a pre-exist- 
ing indebtedness without giving up any security or changing the 
form of the indebtedness or extending the time of payment, or in 
anywise altering his position as a general creditor, is ‘‘a mortgagee 
in good faith,” in the sense in which those words are used in the 
fourth section of the chattel mortgage act, which declares “‘ that every 
mortgage or conveyance intended to operate as a mortgage of goods 
and chattels hereafter made, which shall not be accompanied by an 
immediate delivery and followed by an actual and continued change 
of possession of the things mortgaged, shall be absolutely void as 
against the creditors of the mortgagor, and as against subsequent 
purchasers and mortgagees in good faith, unless the mortgage, 
having annexed thereto an affidavit or affirmation made and sub- 
scribed by the holder or holders of said mortgage, his or her agent or 
attorney stating the consideration of said mortgage and, as nearly as 
possible, the amount due and to grow due thereon, be recorded as 
directed in the succeeding section of this act.” 

In considering this question it is important to bear in mind the pre- 
cise force and value of complainants’ mortgage before its record as 
between the parties to it, and also as against all the world except the 
class of persons mentioned in the fourth section of the statute. It 
was beyond all question, as between the parties, a perfectly valid in- 
strument, and resulted in a complete transfer of the title of the chat- 
tels by way of pledge. 

Prior to the enactment of the original chattel mortgage act (March 
24th, 1864, P. L. 493), such a mortgage would have been good as 
against all the world. Runyon v. Groshon, 12 N. J. Eq. (1 Beas.) 86; 
Chapman v. Hunt, 13 N. J. Eq. (2 Beas.) 370; Miller ads. Pancoast, 
29 N. J. L. (5 Dutch.) 250. For, although the possession of the chattels 
remained in the mortgagor, yet this circumstance was, according to 
principles adopted in those cases, entirely consistent with the absence 
of any intention to mislead or defraud creditors or other persons 
dealing with the mortgagor. 
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The cases just cited show that the act of March 24th, 1864, effected 
a modification of the common law of the State. As the law stood 
before that act, a mortgage of chattels, given for a valuable considera- 
tion, unaccompanied by the transfer of possession, was good as against 
all the world, if it appeared that the retention of possession, by the 
mortgagor, was, as in Runyon v. Groshon, for a proper and honest 
purpose, and not for the purpose of deceiving others, and enabling the 
mortgagor to hold himself out to the world and deal with the chattels 
as the absolute owner. 

The language of the fourth section of the mortgage act, above 
quoted, was repeated in the revision of 1877, and again in the consol- 
idated act of May 2d, 1885. It is an exact rescript of the act of New 
York, of 1833 (Rev. St. of New York, p. *136), and, in my judgment, 
it is reasonable to infer that the legislature intended that it should 
receive the same construction in this State that it had previously 
received in the State of New York. At the date of our statute, 
1864, the construction of its prototype, in this respect, was entirely 
settled. The Court of Appeals of that State, in 1858, in Van Heusen 
v. Radcliff, 17 N. Y. 580, in aftirmance of a previous decision of the 
Supreme Court, held, upon a review of all the authoritics, that an 
assignee for the benefit of creditors was not such a bona fide purchaser 
as could avoid an unrecorded chattel mortgage unaccompanied by pos- 
session. And in Thompson v. Van Vechten (September, 1863), 27 
N. Y. 568, at pp. 580-586, the same court held in like affirmance of 
the previous decision of the Supreme Court, that the holder of a 
chattel mortgage given to secure an antecedent debt, was not a mort- 
gagee ir good faith under the New York statute, and could not dis- 
place a prior unrecorded chattel mortgage unaccompanied by posses- 
sion. The case is precisely in point. 

But just here my attention is called, by defendant’s counsel, to a 
course of decisions in New York, with regard to the transfer of com- 
mercial paper for a pre-existing debt, which hold that such considera- 
tion is not sufficient to give the transferee the position of a bona fide 
holder, and that the general course of decision of other States of the 
Union and in this State—Allaire v. Hartshorne, 21 N. J. L. (1 Zab.) 
665—is not in accord with this doctrine, and hence he argues that it 
shonld not be in accord with the doctrine as applied to chattel mort- 
gages. But the distinction between ordinary property, real and per- 
sonal, and commercial paper, in this respect, was recognized in 
Allaire v. Hartshorne, and was fully stated and acted upon by the 
Supreme Court of the United States in the Savings Bank v. Bates, 
120 U. 8. 556, at pp. 564 and 565, and in this State by Chancellor 
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Zabriskie, in Mingus v. Condit, 23 N. J. Eq. (8 C. E. G.) 318, at p. 
315; and again by Chancellor Runyon, in Pancoast v. Duval, 26 N. J. 
Eq. (11 C. E. G.) 445. This last was a case of a contest between an 
unrecorded mortgage of lands and a subsequent conveyance, to secure 
a pre-existing debt. The latter was held not to constitute the grantee 
a bona fide purchaser, under the act regulating the registry of mort- 
gages of land. 

The principal of these cases was followed in DeWitt v. Van Sickle, 
29 N. J. Eq. (2 Stew.) 209, in the case of the assignee of a mortgage 
of lands subject to a latent equity, and in Shaw v. Glen, 37 N. J. Eq., 
(10 Stew.) 32, in the case of a conflict between an assignee, for the 
benefit of creditors and an unrecorded mortgage of chattels, unaccom- 
panied by possession. 

Against this train of decisions, counsel for defendant cites another 
in this State, which he contends is in conflict with it and of greater 
authority. I will examine and consider the cases in their order. 

Allaire v. Hartzhorne, 21 N. J. L. (1 Zab.) 665, was an action upon 
a promissory note. The question was whether the rule regulating 
the transfer of commercial paper prevailing in New York or that 
prevailing in many other States and adopted by the Supreme Court 
of the United States, in Swift v. Tyson, 16 Pet. 1, should be held to 
be the law in this State. Chief Justice Green, in his opinion, does 
not treat the rule governing the transfers of property other than com- 
mercial paper, as at all open to doubt, but states it as settled thus— 
“that the principles of a court of equity regulating the transfer of 
property, viz., that a purchaser who has obtained a legal title as a 
mere security for or payment of a pre-existing debt, without parting 
with anything of value, is not entitled to the character of a bona fide 
purchaser for value, and that he who has paid only a part considera- 
tion is entitled to the character of a bona fide purchaser pro tanto,” ete. 

Uhler v. Semple, 20 N. J. Eq. (5 C. E. G.) 288, was a suit by one 
partner against his copartners and the mortgagees and judgment 
creditors of such partners, asking that the interest of the defendants 
in certain partnership chattels might be declared subject to the lien 
of a debt which those partners, as individuals, owed him, and for 
which, as he alleged, they promised to give him a lien by mortgage 
or judgment. The Chancellor (p. 292) found, as a fact, that there 
was no promise to give complainant a mortgage and none to give 
him a judgment other than that which they did give him, viz., a 
bond with warrant of attorney, to confess judgment, payable in one 
year, and he held (p. 293) that a promise to give a judgment bond 
did not amount to an equitable mortgage. He found, as a fact (p. 
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293) that the judgment creditors had no notice of whatever equity in 
that behalf complainant might have, and proceeds: “ Nor does the 
fact that these judgments and mortgages were given to secure prior 
debts or liabilities, and that no new consideration was advanced, 
affect their prior equity in this State. The rule that a prior debt is 
not sufficient to make one a bona fide purchaser or mortgagee for 
value, has never been adopted in New Jersey. Our courts have uni- 
formly held that it is a sufficient consideration to protect one holding 
the legal title, against the prior equity of one who has no legal right, 
when the other had no notice of such equity. The Court of Errors, 
in Allaire v. Hartshorne, 1 Zab. 665, adopted the rule laid down by 
the Supreme Court of the United States in Swift v. Tyson, 16 Pet. 1, 
and not the rule adopted in the State of New York, in the case of 
Stalker v. McDonald, 6 Hill 93.” 

It is plain, at once, that the learned Chancellor here had in mind 
the rule regulating the transfer of commercial paper, and so far as he 
dealt with ordinary property rights, was considering the case as one 
of a contest between a prior latent equity and a subsequent legal title 
without notice. The proposition that the holder of the legal title 
founded upon a conveyance made in consideration of a prior indebted- 
ness, is good as against a prior equity without legal title, and of which 
the holder of the legal title has no notice, may be sound without at all 
affecting the question in hand. Here the prior right is a legal title. 

Traphagen v. Hand, 36 N. J. Eq. (9 Stew.) 384, was a suit by a 
judgment creditor to have a prior judgment against the same defend- 
ant declared and decreed to be paid and discharged as an apparent 
lien prior to his. The defendant’s judgment had been assigned by 
the judgment creditor after the alleged payment, and at the request 
of the debtor, and his assignee set up the defence of bona fide pur- 
chaser. This was held good by the Chancellor, although a part of 
the consideration for the assignment was a prior debt of the judg- 
ment debtor. This doctrine was expressly repudiated by the Court 
of Errors and Appeals, on appeal in Traphagen y. Lyons, 38 N. J. Eq. 
(11 Stew.) 613, and the decree affirmed on the ground that the prior 
judgment had not in fact been paid. The question here involved was 
not discussed on the review in that court. 

Sweeney v. Williams, 36 N. J. Eq. (9 Stew.) 459, was decided by 
Vice Chancellor Van Fleet before the doctrine of Traphagen v. Hand 
had been overruled by the Court of Appeals. Moreover, like that 
case and Uhler v. Semple, it was not a case under either the recording 
acts or the statute of frauds, but depended upon the purely equitable 
rights of the parties. 
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Butterfield v. Okie, 36 N. J. Eq. (9 Stew.) 482, was a suit to enforce 
a vendor’s lien for unpaid purchase money against a mortgagee of the 
vendee. The lien was held to prevail over the mortgage on the 
ground that the latter was given to secure not the debt of the vendee, 
but that of her husband. The learned Vice Chancellor did indeed 
hold that if it had been given to secure the vendee’s own debt, it 
would have prevailed, not, however, on the ground that the mort- 
gagee was a bona fide mortgagee, and therefore entitled, under the 
recording acts, to prevail over a prior legal title, but upon the familiar 
principle that she would, in such case, occupy the position of having 
obtained the legal title to secure a meritorious debt, while the com- 
plainant had no legal title, but only a right to come into a court of 
equity and ask that the legal title be subjected to a lien fur a merito. 
rious debt; and he quotes Chancellor Zabriskie’s canon in Uhler v. 
Semple, ‘ that a prior debt is a sufficient consideration to protect one 
holding the legal mght against the prior equity of one who has no 
legal right when the other has no notice of such equity.” 

Bank v. Cummins, 39 N. J. Eq. (12 Stew.) 577, in the Court of 
Errors and Appeals, is relied upon as distinctly overruling the doc- 
trine stated in Mingus v. Condit, but I do not so understand that 


ease. It certainly does hold that Mingus v. Condit was erroneously 


decided, but the learned Chief Justice puts it on the ground that the 
rule stated by Chancellor Zabriskie did not apply to the facts of that 
case nor to those of Bank v. Cummins. In the earlier case a convey- 
ance of lands was made for the purpose of defrauding creditors, and 
afterwards the fraudulent grantee, at the request of the grantor, exe- 
cuted a mortgage upon the lands so conveyed, directly to a creditor 
of the grantor, to secure his debt. In the later case the fraudulent 
grantee executed a mortgage to the fraudulent grantor, in trust for 
a favored creditor. They were thus each simply the case of a prefer- 
ence by the debtor of certain creditors, and on that ground the Court 
of Errors and Appeals held that the mortgagee, in the case before it, 
should hold his mortgage, and that the result ought to have been the 
Saime in the earlier case. Says the learned Chief Justice, at page 580, 
39 N. J. Eq. (12 Stew.), in criticising Mingus v. Condit: “ The rule of 
law by which the efficacy of the facts was gauged was wholly inap- 
plicable. The case was made up of the facts of a deed of convey- 
ance fraudulent as to the creditors, and a subsequent mortgage to a 
bona fide creditor of such grantor at the instance of the vendor. It 
was not the case of a sale of the vendee in his own interest, or with 
a view to carry the fraud into consummation by turning the money 
so realized into the hand of the vendor for his private use, and thus 
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diverting it from his antecedent creditors. The Chancellor failed to 
notice this discrimination, and that the case before him presented the 
feature of an appropriation, as far as this operation of the mortgage 
reached funds of the fraudulent creditor, in the same direction that 
he himself would have judicially administered it if the mortgagee 
had invoked in the proper method his assistance. From this view it 
appears that the topic thus introduced into the argument has no appli- 
cation to the present case.” 

It is contended by counsel that the case of DeWitt v. Van Syckel, 
2 Stew. 209, is subject to the same destructive criticism as that applied 
to Mingus v. Condit. It is not at all necessary, for present purposes, 
to determine whether or not this contention is sound. It rests upon 
the assumption that the facts of the two cases are substantially the 
same. I express no opinion upon it. It is enough for present pur- 
poses to say that the criticism in question leaves the doctrine as to 
bena fide purchasers, stated in both Mingus v. Condit and DeWitt v. 
Van Syckel, undisturbed, and goes only to the extent of holding that 
a debtor in failing circumstances may prefer and secure a favored 
creditor, and that the statute of frauds was intended to protect such, 
and not to invalidate conveyances made to secure them; and this 
court does not look with disfavor upon a mortgage or a convey- 
ance given by a debtor in failing circumstances to secure a favored 
creditor. 

The cases of Pancoast v. Duval and Shaw v. Glen, seem to me to 
control the decision of the present case. The first was indeed the 
case of a conveyance by way of mortgage of lands, but I am unable 
to perceive any difference in principle between the case of real and 
personal property in this respect. The language of the several acts 
relating to them are substantially the same. Shaw v. Glen was the 
case of the holder of an unrecorded chattel mortgage, without change 
of possession, claiming preference over an assignment for the equal 
benefit of creditors under the assignment act. This decision is in pre- 
cise accord with that in Van Heuson v. Radcliff, supra, and it seems to 
me to cover the present case; for if a grantee in trust to secure all of 
the mortgagors’ creditors does not take priority over an unrecorded 
mortgage, i am unable to see why a single creditor, receiving such a 
grant to secure himself alone, does not stand in the same predicament. 

And on principle I think the result is right. The parties here 
are equal in merit, but the complainants are prior in time. Their 
title is older than that of the defendant, and therefore better, unless 
postponed by force of the above recited section of the chattel mort- 
gage act, 
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Now the mischief at which that section was aimed is manifest. As 
the law stood prior to its enactment a mortgagee of chattels, by leaving 
them in the possession of the mortgagor, left him clothed with the ap- 
parent unincumbered title, and able to deal with the chattels as his own 
and to the injnry of unsuspecting third parties, who might part with 
value or otherwise change their position, irretrievably on the strength 
of such apparent ownership. That was the extent of the mischief, 
since a party who parted with nothing and did not change his position, 
lost nothing and was not injured. The act classiffied such as “ credi- 
tors and purchasers and mortgagees in good faith.” By “ creditors,” 
was meant, as was conceded at the argument, judgment creditors, and 
by “ purchasers and mortgagees in good faith,” was meant, such as 
parted with something of value or otherwise altered their position, 
irretrievably on the strength of the apparant ownership and without 
notice. For if, as before remarked, they neither parted with anything 
of value nor altered their position irretrievably, they were not injured, 
and if they had notice of the prior incumbrance, they did not rely 
upon the apparent ownership, and so were not purchasers or mortga- 
gees in good faith. ‘ Good faith,” in this connection, means “ actual 
reliance’ upon the ownership of the vendor or mortgagor, because 
without notice of the incumbrance. Bank v. Sprague, 6 C. E. G. 536, 
bottom. 

Professor Pomeroy, in discussing the general doctrine of bona fide 
purchaser as administered in equity, says (2 Pomeroy Eq. Jur., § 
749): ‘A conveyance of real or personal property as security for an 
antecedent debt does not, upon principle, render the transferee a bona 
fide purchaser, since the creditor parts with no value, surrenders no 
right, and places himself in no worse legal position than before.” 
And such was the view of Judge Story, as evinced by his language in 
sections 381 and 416 of his Treatise, and in Morse v. Godfrey, 3 
Story’s C. C. R. 364, at p. 389. To the same effect is the text of Jones 
on mortgages, section 458, and also Jones on chattel mortgages, 
section 247. 

In short, the section in question creates a statutory estoppel against 
the holder of the unrecorded mortgage, in favor of those who have 
been injured by the apparent ownership of the mortgagor, the opera- 
tion of which, as in all estoppels, is limited by the extent of the 
injury. Campbell v. Nicholas, 33 N. J. L. (4 Vr.) 88; Holcomb v. 
Wyckoff, 35 N. J. L. (6 Vr. 39); Haughwout v. Murphy, 22 N. J. Eq. 
(7 C. E. G.) 531, at p. 547, et seq. 

It was not contended at the hearing that the circumstance that 
Boyd’s debt was for money loaned Lindsay, to be used in purchasing 
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the mortgaged chattels, and upon a promise if he became embar- 
rassed to secure him by a first mortgage, at all strengthened Boyd’s 
position. 

Any equity he may have against Lindsay arising out of that circum- 
stance is a Jatent equity, of which there is no evidence or suggestion 
that complainants had any notice. With regard to it, therefore, Boyd 
stands precisely where the complainant stood in Uhler v. Semple, 
and his right fails as against the complainant, for the precise reason 
there stated by Chancellor Zabriskie and reiterated by Vice Chan- 
cellor Van Fleet, in Butterfield v. Okie, and I cannot enforce it as 
against complainants without disregarding the rule so stated and 
sanctioned. 

Nor is the position of Mr. Boyd, in that respect, such as to excite 
the sympathy of a court of equity as against that of the complainants. 
The question at once suggests itself, Why did he not take a chattel 
mortgage and record it as soon as the plant was purchased? Why 
rely upon a mere promise to give it in case the debtor became em- 
barrassed? To this there can be but one answer—the object must 
have been to enable Lindsay to obtain mercantile credit on the 
strength of the apparent ownership of the chattels. This is not such 
an object as a court of equity approves. I am inclined to think that 
if Boyd had taken a mortgage at the date of the purchase of the plant 
in 1888, and had kept it from the record, permitting Lindsay to deal 
with the property as he did, such mortgage would have been held 
void as against that of the complainants, quite independent of the 
chattel mortgage act and upon the principles stated in Runyon v. 
Groshon, and Miller ads. Pancoasi, because so kept from the record 
for the purpose of enabling the mortgagor to obtain credit upon the 
strength of the apparent ownership of the goods. And precisely here 
lies the difference in the actual merits of the two claims. The com- 
plainants took their mortgage, in the ordinary course of business, to 
secure a debt incurred in like manner. Their delay for four days to 
record it was for a proper and legitimate purpose, while, on the 
other hand, the defendant Boyd deliberately refrained from taking a 
mortgage to secure his debt, for a purpose which this court cannot 
approve. 

I think the complainants are entitled to a decree establishing the 
priority of their mortgage, with all its consequences. 

24 
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WALDO DANFORTH AND SETH B. RYDER, EXECUTORS OF EDWARD G. BROWN, 
DECEASED, PLAINTIFFS IN ERROR, v. THE NATIONAL STATE BANK OF 
ELIZABETH, DEFENDANT IN ERROR. 


(United States Circuit Court of Appeals, Third Circuit, September 
Term, 1891. Opinion filed November 18, 1891.) 


National Banks— Discownt— Purchase 
—Usury—Application of Payment.—1. The 
purchase of commercial paper by a national 
bank from the payee or other holder at a 
deduction exceeding the lawful rate of 
interest, is a discount within the meaning 
of the statute limiting the rate of interest 
upon any loan or discount made by a 
national bank (Rev. Stat. U.8., 22 5197- 
5198); and this is true, even though the 
note be not endorsed by the holder, but 
only transferred by delivery. National 
Bank v. Johnson, 104 U. 8. 271, followed 
and applied; Importers’ and Traders’ Na- 
tional Bank v. Littell, 47 N. J. L. (18 Vr.) 
233, overruled. 

2. The discount of a note by a national 
bank at a usurious rate of interest is not 
merely a usurious transaction between the 


parties, but also destroys the interest-bear- 
ing character of the note, and the bank 
cannot recover interest on it from any one. 
Smith v. Exchange National Bank, 26 Ohio 
St. 141, and Importers’ and Traders’ Na- 
tional Bank v. Littell, 47 N. J. L. (18 Vr.) 
233, overruled. 

3. Interest paid, however, cannot be used 
as a set-off or payment in a suit on the 
bill or note, and this rule applies to the 
discount paid by the payee or holder. The 
paper remains good to the amount of the 
face thereof. Bank of Rahway v. Carpen- 
ter, 52 N. J. L. (23 Vr.) 165, approved. 

4. The payment of money on account, 
without express instruction as to the man- 
ner in which it is to be applied, cannot be 
applied by the bank to forfeited interest. 


Error to the Circuit Court of the United States for the District of 


New Jersey. 


CoraM, AcHEsoN, BuTLER and Wa gs, JJ. 
Acueson, J.: This action was brought by the National State Bank of 


Elizabeth, a national bank located in the State of New Jersey, against 
Waldo Danforth and Seth B. Ryder, executors of the last will of Edward 
G. Brown, deceased, to recover the amount of certain drafts and inter- 
est thereon. The material facts disclosed by the record are these: 
Brainard Brothers drew nine drafts payable to the order of them- 
selves upon Edward G. Brown, who accepted the same. Afterwards 
and before the maturity of the drafts, Brainard Brothers indorsed 
and placed in the hands of James W. Raynor, a broker in commer- 
cial paper, for sale, and the plaintiff bank bought the drafts from 
Raynor at a discount at the rate of fifteen per centum per annum 
for the length of time they had to run, paying to Raynor the face 
amount of the drafts less the said discount. The bank did not know 
that Raynor was acting for Brainard Brothers or that the latter then 
owned the drafts. The legal rate of interest in the State of New Jer- 
sey was six per centum per annum. On April 5th, 1889, Ryder, one of 
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the executors of Brown, paid to the bank $2,500. Shortly before the 
cashier of the bank had made a demand on Ryder for the interest on 
the drafts. Ryder consulted his counsel who advised him not to pay 
the interest, but to make a check for even $2,500, which was some- 
thing more than the interest would be, and give it tothe bank. This 
Ryder did, handing the check to the cashier without saying anything. 
He testified that his intention was to make a general payment. The 
cashier, without the consent or knowledge of Ryder, credited the 
$2,500 on account of interest. 

The defendants resisted the recovery of anything more than the 
amount of money advanced by the bank on drafts, less the payment 
of $2,500, claiming that all interest was forfeited under the following 
provisions of the national banking law, sections 5197 and 5198 of the 
Revised Statutes : 


Sections 5197. Any association may take, receive, reserve and 
charge on any loan or discount made, or upon any note, bill 
of exchange or other evidence of debt, interest at the rate allowed 
by the laws of the State, territory or district where the bank is 
located, and no more, except that where, by the laws of any State, a 
different rate is limited for banks of issue organized under State laws, 
the rate so limited shall be allowed by associations organized or ex- 
isting in any such State under this title. 

When no rate is fixed by the laws of the State or territory, or dis- 
trict, the bank may take, receive, reserve or charge a rate not exceed- 
ing seven per centum, and such interest may be taken in advance, 
reckoning the days for which the note, bill, or other evidence of debt 
has torun. And the purchase, discount, or sale of a bona fide bill of 
exchange, payable at another place than the place of such purchase, 
discount or sale, at not more than the current rate of exchange for 
sight-drafts in addition to the interest, shall not be considered as 
taking or receiving a greater rate of interest. 

Section 5198. The taking, receiving, reserving or charging a rate of 
interest greater than is allowed by the preceding section, when know- 
ingly done, shall be deemed a forfeiture of the entire interest, which 
the note, bill or other evidence of debt carries with it, or which has 
been agreed to be paid thereon. In case the greater rate of interest 
has been paid, the person by whom it has been paid, or his legal repre- 
sentatives, may recover back, in an action in the nature of an action 
of debt, twice the amount of the interest thus paid from the associa- 
tion taking or receiving the same, providing such action is com- 
menced within two years from the time the usurious transaction 
occurred. 





$72 THE NEW JERSEY LAW JOURNAL. 


The court below overruled the defence, assigning as reasons for so 
doing the following : 

“First. That the transaction was not usurous, there being a differ- 
ence between discount and purchase. 

“Second. That the payment made by Ryder upon the indebtedness 
was either a distinct payment upon interest, or if a payment gener- 
ally, must be by law credited upon the interest account in this trans- 
action. 

“Third. That if the transaction was usurous as to Brainard Bros., 
the drawers of the drafts, that does not relieve the defendants from 
liability to pay the full amount.” 

And by direction of the court the jury rendered a verdict for the 
plaintiff for the whole amount of its claim, namely, the sum of 
$13,654.44, and judgment therefor was entered. 

We are now to determine whether these rulings were correct. 

Undoubtedly the suggested distinction between discount and pur- 
chase has been judicially recognized as existing under State usury 
laws, and it has been held that, without infraction of those laws, a 
promissory note or draft, valid in its inception and originally free 
from usury, may be purchased from the holder at any agreed price, 
without regard to the rate of interest fixed by law. But such deci- 
sions are not applicable here. National Bank v. Johnson, 104 U. 8. 
271. It was there held that, so far as loans and discounts are con- 
cerned, “‘ the sole particular in which national banks are placed on an 
equality with natural persons is as to the rate of interest, and not as 
to the character of the contracts they are authorized to make.” In 
that case a national bank located in the State of New York, acquired 
from the payee certain promissory notes, business paper and valid for 
the full amount in his hands, at a deduction exceeding the lawful 
rate of interest, and the notes were transferred to the bank by the in- 
dorsement of the payee, imposing upon him the ordinary liability of 
an indorser. By the law of the State of New York it was not usurious 
or unlawful for natural persons thus to acquire business paper, the 
transfer being treated as a sale. But the Supreme Court of the 
United States adjudged that the transaction was a discount by the 
bank, and was within the prohibition and penalty of sections 5197 
and 5198 of the Revised Statutes. 

Now the only distinction between that case and the case in hand is 
that here the bill broker who negotiated with the bank, and who was 
the ostensible owner of the drafts, transferred them to the bank by 
mere delivery, without his own indorsement. Does this circumstance 
so distinguish the two cases as to justify the conclusion of the court 
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-below that the transaction in question was not a discount within the 
meaning of the sections above quoted ? 

In Fleckner v. U. 8. Bank, 8 Wheat. 338, 350, the Supreme Court 
of the United States, speaking by Judge Story, said: ‘ Nothing can 
be clearer than that by the language of the commercial world, and 
the settled practice of banks, a discount by a bank means, ex vi 
termini, a deduction or drawback made upon its advances or loans of 
money, upon negotiable paper, or other evidences of debt, payable 
at a future day, which are transferred to the bank ;” and it was added 
that if the transaction there was a purchase, it was “a purchase by 
way of discount.” It will be perceived that the above definition of 
discount embraces as well a transaction where money is advanced 
upon paper transferred to a bank without the indorsement of the pre- 
vious holder, as the case of a strict loan thereon where the relation 
of debtor and creditor is created. Mr. Justice Matthews in National 
Bank v. Johnson, supra, tersely defined discount as “‘ the difference 
between the price and the amount of the debt, the evidence of which 
is transferred.” In Tracy v. Talmage, 18 Barb. 456, 462, the Court 
said: “* Now to ‘discount’ includes to buy; for discounting, in most 
cases, is but another term for ‘ buying at a discount ;’” and this prop- 
osition the Court of Errors and Appeals of New York cited with 
approval in Atlantic State Bank v. Savery, 82 N. Y. 291, 302. In 
Niagara County Bank v. Baker, 15 Ohio St. 68, 85, the Court de- 
clared: ‘It is also undeniably clear, that the term discount, when 
used in a general sense, is equally applicable to either business or 
accommodation paper, and is appropriately applied either to loans or 
sales by way of discount, when a sum is counted off, or taken from 
the face or amount of the paper at the time the money is advanced 
upon it, whether that sum is taken for interest upon a loan, or as the 
price agreed upon a sale.” In Pape v. Capital Bank, 20 Kansas 440, 
451, the court said: “And the term ‘discounting’ includes pur- 
chase as well as loan.” It is worthy ot observation that the opinion 
of the Supreme Court of Kansas in that case was delivered by Judge 
Brewer, now an Associate Justice of the Supreme Court of the 
United States. In First National Bank v. Sherburne, 14, Ill. App. 
566, the Court expressed the opinion that ‘“‘a purchase may be made 
by way of discount equally as well as a loan may be made by way of 
discount.” This question was before the Court of Appeals of the 
State of New York in Atlantic State Bank v. Savery, supra, 
where the facts were substantially the same as they are here. 
There, a negotiable promissory note duly indorsed was delivered by 
the holder to a firm of brokers to whom he was indebted, with direc- 
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tions to sell the note and apply the proceeds on that indebtedness. 
They accordingly sold and delivered the note to the bank, without 
their own endorsement upon it, at a greater rate of reduction than 
lawful interest. The Court of Appeals held that this was a discount 
within the meaning of the State act which authorizes associations 
organized under it “ to carry on the business of banking by discount- 
ing bills, notes and other evidences of debt.” 

Upon the score, then, of judicial authority, the conclusion is well 
warranted that, in the business of banking, “ discount,” in the ordi- 
nary acceptation of the term, includes what is called “ purchase.” 

We find nothing in the national banking law to suggest that Con- 
gress used the word in any other than its usual commercial sense, or 
intended to make the distinction between discount and purchase in- 
sisted on by the defendant in error. But upon the face of the statute 
there are we think decided indications to the contrary. 

All the powers national banks have to deal in negotiable paper and 
other evidences of debt are conferred by section 5136 of the Revised 
Statutes. The grant of power is this: ‘To exercise * * * all 
such incidental powers as shall be necessary to carry on the business 
of banking; by discounting and negotiating promissory notes, drafts, 
bills of exchange and other evidences of debt; * * * by buying 
and selling exchange, coin and bullion; by loaning money on per- 
sonal security.” Now, clearly, no authority is hereby given to 
national banks to acquire notes, drafts, &c., otherwise than by way of 
discount. The term “negotiating,” as here used, does not enlarge 
the power of acquisition, but concerns the disposal by a bank of the 
notes, etc., it may have acquired, and authorizes the transfer thereof 
by the bank. 1 Morse on Banking, section 73, page 156. If then 
there is any essential difference between discount and purchase, it 
is plain that a national bank cannot lawfully take title to paper by 
purchase, for where there is no grant of power to these banking asso- 
ciations to do an act, a prohibition against the exercise of the power is 
implied. First National Bank v. National Exchange Bank, 92 U. 8. 
122. 

Then observe, the power of discounting promissory notes, drafts, 
etc., is conferred by the same paragraph which authorizes “ buying ” 
exchange, coin and bullion. Ths statute thus evidences great care 
and nice discrimination in the use of words. 

Again, turning to the concluding clause of section 5197, we find it 
there declared that “ the purchase, discount or sale of a bona fide bill 
of exchange, payable at another place than the place of such pur- 
chase, discount or sale, at not more than the current rate of exchange 
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for sight drafts in addition to the interest, shall not be considered as 
taking or receiving a greater rate of interest.” The obvious deduc- 
tion is, that but for this saving clause the described purchase would 
have come within the previous limitation as to the rate of interest on 
loans and discounts. Then, too, as Judge Matthews pointed out in 
National Bank v. Johnson, supra, “ here the purchase, discount such 
sale of bills of exchange are classed as one, and subject to the same 
rule and rate of discount.”” (Page 278.) 

It is incredible that while the statute carefully restricts the rate of 
interest upon loans and discounts, it was intended that National 
banks should have the right to buy commercial paper at any agreed 
price, without respect to the usury laws. This in effect would be to 
relieve these institutions from all limitation on the right to charge in- 
terest, whenever the transfer takes on the form of a purchase and is 
so denominated. 

We are then constrained to differ with the court below as to the 
nature of this transaction, and to hold that the bank acquired the 
drafts sued on by discount, or by purchase by way of discount, which 
substantially are one and the same thing. 

But it is contended that even if the transaction between Brainard 
Brothers, or their broker, Raynor, and the bank was usurious, the for- 
feiture prescribed by the statute is not an available defense to the ex- 
ecutors of Brown, the acceptor of the drafts, and so the court below 
held. But this view, in our judgment, is against the words of the 
statute, and defeats the legislative intention. The language of the act 
is plain: ‘The taking, receiving, reserving or charging a rate of 
interest greater than is allowed by the preceding section, when know- 
ingly done, shall be deemed a forfeiture of the entire interest, which 
the note, bill or other evidence of debt carries with it, or which has 
been agreed to be paid thereon.” The forfeiture have denounced 
attaches to the instrument itself, and the consequence inheres in it. 
As it carries no interest, how can any interest thereon be recoverable ? 
The clause operates directly upon the bank and affects its power. The 
statutory franchise to recover interest is lost by the commission of the 
illegal act. Being without right to demand interest, the offending 
bank cannot recover interest from anyone. The right to defend is 
not made a personal one. And herein, it will be perceived, there is a 
marked difference between this provision of the law and the one im- 
mediately succeding, which gives a particular remedy to the person 
by whom the excessive interest has been paid. We are, therefore, of 
the opinion that the plaintiffs in error may defend under the for- 
feiture clause of the act, 
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We are aware that this conclusion is at variance with the ruling 
of the Supreme Court of Ohio, in Smith v. Exchange National Bank, 
26 Ohio St. 141, and of the Supreme Court of New Jersey, in Im- 
porters’ and Traders’ National Bank v. Little, 18 Vroom 233. But 
we are in accord with the decision of the Supreme Court of Pennsyl- 
vania, in Guthrie v. Reid, 107 Pa. St. 251. There the objection 
being made that the maker of a note discounted by a national bank 
(the equitable plaintiff) for the payee at a usurous rate of interest, 
could not defend because the illegal interest had been paid by the 
payee, the court declared: ‘The answer to this is that the bank, by 
its act, has destroyed the interest-bearing power of the note, and can 
recover no interest upon it from anybody.” 

We are brought now to the consideration of the question how far a 
valid defense exists to the claim in suit. 

It was settled by the case of Barnet v. National Bank, 98 U.S. 555, 
that where unlawful interest has been paid to a national bank, it can- 
not be used by way of set-off or payment in a suit by the bank on the 
bill, note or draft. This principle is applicable here so far as relates 
to the usurous interest taken by the defendant in error in its transac- 
tion with Raynor. It is true the illegal interest was not here paid to 
the bank in money, but it was paid in what was the equivalent. 
Raynor was the apparent owner of the drafts good in his hands for 
their face amount as against all the parties to the paper, and which, 
indeed, in the hands of Brainard Brothers themselves were thus good 
as against the acceptor. Therefore, the transfer of the drafts to the 
bank operated as a payment of the amount charged for discount. 
This point was expressly so ruled by the Court of appeals of New 
York in Nash v. White’s Bank of Buffalo, 68 N. Y. 396, which was 
an action to recover penalties under a State act identical, as regards 
the taking of interest, with the national banking law. The same rul- 
ing was also made by the Court of Errors and Appeals of New Jer- 
sey, in National Bank of Rahway v. Carpenter, 23 Vroom 165, which 
was a suit for a penalty under section 5198 Revised Statutes. To the 
extent of the face amount of the drafts, then, the bank had an en- 
forceable claim. 

But we are clear that no interest upon the drafts after their matu- 
rity was recoverable. The statutory forfeiture is not of part of the 
interest, but all of it. ‘* The entire interest which the note, bill or 
other evidence of debt carries with it, or which has been agreed to be 
paid thereon,” is comprehensive language. It would be difficult to 
employ broader terms. The legislative intent, we think, was utterly 
to destroy the interest-bearing capacity of the instrument, The in- 
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terdiction of a recovery of interest by the transgressing bank is salu- 
tary, and full effect should be given to it. These views have pre- 
vailed in the courts. 

In First National Bank v. Stauffer, 1 Fed. Rep. 187 (U. 8. Circuit 
Court, W. D. of Penna.), a national bank upon the discount of a note 
had charged and received more than the legal rate of interest be- 
tween the date and maturity of the note, and the question there, as 
here, was whether this subjected the bank to a forfeiture of the inter- 
est which otherwise would have accrued upon the note after its 
maturity. Judge McKennan held that it did, and that nothing could 
be recovered but the face amount of the note. The same point arose 
in Peterborough National Bank v. Childs, 133 Mass. 248, and the 
Supreme Court of Massachusetts ruled that while illegal interest paid 
to the bank upon the discount of a note could not be set off in a suit 
brought on it, yet that bank was entitled to recover only the face of 
the note, without interest. So, too,in Alves v. Henderson National 
Bank, 3 Browne’s National Bank Cases 452, the Court of Appeals of 
Kentucky decides that by receiving a greater rate of interest than was 
lawful, the bank forfeited all interest accruing by law upon the dis- 
counted note after its maturity. This was also adjudged by the 
Supreme Court of Pennsylvania in Guthrie v. Reid, supra. The 
Court there said: “It is settled law that where a national bank takes, 
receives or charges more than the legal rate of interest in the dis- 
count of a note, the interest-bearing power of the note is destroyed. 
And when once so destroyed it remains so. The taint of usury clings 
to it until paid. It is a dead note thereafter, so far as interest is con- 
cerned.” 

It only remains for us to consider the question of the application of 
the payment of $2,500. We have carefully examined the evidence 
and are of the opinion that it was not sufficient to warrant a finding 
that the payment was made specifically on account of interest. The 
burden of showing this was upon the bank, especially in view of the 
circumstances of the case. No interest was legally demandable. Be- 
sides, Ryder was acting in a representative capacity, and he had no 
right to appropriate the funds of the estate of the decedent, Brown, 
to forfeited interest. Certainly, he made no express application of 
the money to interest, and such an application by him is not to be 
lightly inferred, but should be satisfactorily proved. The cashier of 
the bank himself testified that when Ryder handed him the check 
‘he did not say it was for interest,” but “ went right away without 
saying anything.” Under the evidence, it must be regarded as hav- 
ing been a general payment. And if it was that, then clearly it was 
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not competent for the bank to apply it to forfeited interest—to a 
claim which had no legal existence. Adams v. Mehken, 14 Stew. (N. 
J. Court of Errors and Appeals,) 332; Green v. Tyler, 39 Pa. St. 
861. The law will appropriate the payment to the principal of the 
drafts. 

Under the evidence the jury should have been instructed to render 
a verdict for the plaintiff below for the face amount of the drafts, less 
the payment of $2,500, without interest. 

The judgment is reversed and the case is remanded to the Circuit 
Court with a direction to award a new trial, 


CONTRACT OF BAILMENT. 


In the recent case of the Coupé Company v. Maddick, a Divisional 
Court decided a new and interesting point in the law of bailments. 
The defendant, a surgeon, hired a horse and carriage for a year from 
the plaintiff company. During the hiring, the horse and carriage were 
injured in a collision, caused by the negligence of the defendant’s 
coachman ; and the plaintiff company brought this action to recover 
damages from the defendant. The defence was that at the time of the 
accident the coachman was not acting in the course of his employ- 
ment as a servant, but was driving on an errand of his own, contrary 
to his duty. It is clear that if the plaintiff had been a stranger, suing 
for injury to person or property caused by the negligence of the 
coachman, while so engaged, the defendant would not have been 
liable (Storey v. Ashton, 38 Law J. Rep. Q. B. 223.) But the Divi- 
sional Court (Mr. Justice Cave and Mr. Justice Charles) were of 
opinion that as regards the plaintiff company, the defendant was sub- 


ject to a larger liability arising out of the contract of bailment, and 


that the coachman’s breach of duty afforded him no defence. 

In the course of their judgment the court are reported to have used 
an illustration which appears to be erroneous. They said: “If two 
partners hire a horse and cart for the purposes of their business, and 
one of them, while driving the cart in the usual course of their busi- 
ness, negligently runs against and injures a person passing along the 
highway, and at the same time injures the horse and cart, the partner 
driving is alone responsible to the person injured, but both partners 
are responsible to the person from whom they have hired the horse 
and cart.” In the circumstances supposed, both partners would be 
liable to the person injured. The law is so laid down by Lord Justice 
Lindley (“ Partnership,” 5 ed., p. 149,) and the cases cited by him seem 
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amply to justify his statement of the law. Moreover, the Partnership 
Act, 1890, § 10, makes the firm liable for loss or injury caused “ by 
any wrongful act or omission of any partner acting in the ordinary 
course of the business of the firm.”” One is inclined to conjecture 
that the report is incorrect, and that the words should be, “ while 
driving the cart not in the usual course of their business.” The alter- 
ation would make the passage no less apposite as an illustration, and 
quite as effective as a link in the reasoning of the learned judges.— 
Law Journal, London. 
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SUPREME COURT EXAMINATIONS, 





The following were the questions asked 
on the written examinations at the Novem- 
ber term, 1891: 

COUNSELLORS. 

1. What are the principles of law recog- 
nized in this State as determining the 
status of parties engaged tegether in busi- 
ness, as to whether they sustain the rela- 
tion of partners or of master and servant? 

2. How may dower be assigned and who 
may institute the proceedings ? 

3. A last will devised certain interests 
in land to the testator’s widow, which 
devise was declared to be in lieu of dower. 
The will was admitted to probate and the 
widow failed to file with the surrogate her 
dissent to receive such devise in bar of her 
dower until more than six months after 
probate. Is the widow now entitled to 
dower, or is she compelled to abide by the 
provisions of the will ? 

4. State the statutory law of this State 
respecting descent. 

5. In what cases are the next of kin of a 
deceased person different persons from the 
heirs at law of such decedent ? 

6. Under what circumstances will a bill 
in equity lie for injunction to restrain (1) a 
nuisance; (2) a trespass; (3) an action at 
law ? 

7. In what cases is the remedy of specific 
performance available ? 

8. Define an ex post facto law and a 
retroactive law not ex post facto, and state 


what restraints there are, if any, upon the 
enactment of such laws with reference to 
the National and State Legislatures respect- 
ively. 

9. Can a married woman in this State, 
with the consent of her husband, dispose of 
her real estate by will, free from the cour- 
tesy of her husband? State reasons for 
your opinion. 

10. When is a voluntary conveyance void 
as against existing creditors; and when is 
it void as against subsequent creditors ? 

11. Where one claims an easement in the 
lands of another, what must be shown in 
order to raise the presumption of a grant ? 


12. A testator in one clause of his will 
devised certain lands to hisson B. Bya 
subsequent clause of his will he provided 
that if any of his children should die 
without issue the share of his estate given 
to such child should be equally divided 
among testator’s surviving children. B, 
survived his father. Query. What was the 
nature of estate which B. took in the lands 
devised, and what, if any, estate did the 
brothers and sisters of B. take in such 
lands? 

13. What are the requisites for deter- 
mining whether a fixture is a part of the 
realty, or otherwise ? 

14. What is meant by a tenancy by the 
entirety, and wherein does it differ from a 
joint tenancy ? 

15. Within what time can an action be 
brought in this State against a person for 














causing the death of another; by whom can 
it be brought; and what is the measure of 
the damages which the jury may give in 
such action ? 

16. What are the statutory requisites to 
a valid will in this State ? 

17. In what, if any court, can a contract, 
made between husband and wife, be en- 
forced ? 

18. Under what circumstances can a 
married woman make a valid conveyance 
without her husband joining in the same? 

19. In what manner, and for how long a 
time, is a sheriff required to advertise the 
sale of real estate under an execution ? 

20. Under what circumstances is the 
complainant in a foreclosure suit entitled 
to have a receiver appointed to take charge 
of the mortgaged premises pendente lite ? 

21. State the requisites of an estate in 
dower; also the requisites of an estate by 
the courtesy. 

22. A junior mortgagee, taking his mort- 
gage with notice of a prior unrecorded 
mortgage, has his mortgage recorded, and 
then assigns it to one who has no knowl- 
edge of the existence of the unrecorded 
instrument. Query. Is the junior mort- 
gage, in the hands of the assignee, entitled 
to priority over the unrecorded mortgage, 
or not? State the reason for your opinion. 

23. To what extent is a mortgage which 
is given as a security for future advances 
entitled to priority over’ subsequent en- 
cumbrances ? 

24. By the alteration of the grade of a 
public street, the flow of the surface water 
was diverted and cast upon the land of A. 
Can A. maintain an action against the 
municipal authorities for the damage done 
to his property by such diversion ? 


ATTORNEYS. 
1. What is declared to be treason under 
the Constitution of the United States ? 
2. What guaranty is made by the United 
States to every State in the Union ? 


3. What does the New Jersey State Con- 
stitution provide respecting defense under 
prosecution or indictment for libel ? 
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4. Give the provision of the New Jersey 
State Constitution respecting taxation of 
property. 

5. Define municipal law. 

6. Give Blackstone’s five rules for the 
interpretation of statutes. 

7. What are stated by Blackstone to be 
the duties of the surveyor of highways ? 

8. What legal duties do children owe to 
their parents ? 

9. In what different ways may corpora- 
tions be dissolved ? 

10. In what way can an injured party 
obtain redress by his own act? 

11. Define waste, and give the remedies 
therefor. 

12. Name the courts of New Jersey, and 
indicate their jurisdiction respectively. 

13. What are the forms of action under 
the new rules of the Supreme Court. and 
what are the forms of personal and mixed 
actions which were previously in use in 
New Jersey ? 

14. What is the general issue in assump- 
sit, and in trespass ? 

15. Within what times must pleadings 
be filed, one after the other, and how is the 
time fixed if the statutory times are de- 
parted from ? 

16. Under what circumstances will an 
attachment be issued ? Give a short account 
of the ordinary proceedings from beginning 
to end. 

17. What are the necessary elements of a 
simple contract at common law ? 

18. What is the difference between a con- 
tract implied in law and a contract implied 
in fact? 

19. What is the effect of a seal at com- 
mon law with respect to the consideration 
of a contract and the defense to an action 
on the instrument? Have any changes 
been made by statute or rule of court ? 

20. How far is a master liable for the 
torts of his servant, and on what principle 
does the liability rest? 

21. Give an account of the proceedings 
in an uncontested suit in equity to foreclose 
a mortgage when there are subsequent in- 
cumbrances, and some of the defendants 
reside out of the State and some are infants, 
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On whom must tickets be served with the 
subpoena ? 

22. How must a will be executed, and 
how and where proved? If objection 1s 
made to the probate, what are the proceed- 
ings on both sides to obtain the judgment 
of the court originally and on appeal ? 

23. What is the difference between a sale 
of personal property and an executory con- 
tract of sale? Give examples showing when 
the title passes and when it does not. 

24. What are the provisions of the stat- 
ute of frauds with respect to the sale of 
personal property ? 

25. What is the meaning of contributory 
negligence, and what effect has it upon a 
cause of action ? 

26. What is a promissory note, a check, 
a bill of exchange, and what are the rela- 
tions of the drawer, payee, and acceptor of 
a bill of exchange as to liability thereon ? 





Nore.—Six of the applicants for the 
attorney’s license failed to pass the oral 
examination held before the court. 





NOTES OF DECISIONS OF THE 
SUPREME COURT. 





NOVEMBER TERM, 1891. 


In Chase v. Garretson, depositions taken 
de bene esse were offered in the trial of the 
cause, and were excluded by the judge, be- 
cause there was no certificate of the officer 
of the reasons of their being taken, and 
also because the notice given was short, 
and there was no certificate of the officer 
that the notice was such as in his opinion 
the case required. The notice stated that 
the witnesses were about to leave the State, 
but the commission made no certificate 
that such was the case. The party offered 
oral proof of the reasons for taking the tes- 
timony and for giving short notice, but 
the judge declined to receive it. 

Garrison, J., after stating the facts, said 
the only question was whether this evi- 
dence ought to have been admitted in sup- 
port of the depositions. The practice of 
receiving depositions is statutory and a de- 
parture from the principle that the jurors 
should see the witnesses. The statute, 
therefore, should be construed strictly. 
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The opinion of the officer upon the neces- 
sity of taking the testimony and the suf- 
ficiency of the notice is the thing to be 
proved, and his certificate is the best evi- 
dence of it, all else is hearsay or surmise. 
Further, it is evidence that the cases in 
which the contention will arise are those in 
which the deposition of the party have 
been taken in his absence, for if he appear 
and cross-examine, his presence or his con- 
duct may be such as to waive his right to 
the statutory provisions, but where the 
return of the officer shows that the testi- 
mony is taken in the presence only of the 
party procuring them, the adverse party 
has a right to insist that it shall become 
evidence against him only when presented 
to the court in the manner prescribed by 
the statute. Section 43 of the act concern- 
ing evidence (Rev., p. 385) does not reach 
the infirmity of the certificate now before 
us. It applies to the mode of interrogat- 
ing the witnesses and transcribing the tes- 
timony, and the custody of the depositions, 
and not to the provisions as to what the 
certificate shall contain. Moreover the 
section only provides that irregularities are 
to be overlooked only when the court is 
satisfied that the testimony was fairly 
taken and returned, and it would be beg- 
ging the question to say that depositions 
not properly accredited could be used to 
satisfy the mind of the court by their 
internal evidence concerning the manner 
in which the testimony was taken. 

In Pinkham v. Tallmage it was held that 
where a mayor of a city offers a reward in 
his official capacity, without authority to 
make the offer, the mayor is responsible in 
his personal capacity to one who fulfills 
the conditions of the offer. Depue, J., 
reading the opinion of the court, referred 
to Bay v. Cook, 22 N. J. L. (2 Zab.), as 
controlling authority for the decision. In 
that case the overseer of the poor made an 
order for the support of a pauper without 
the order of a justice of the peace, and it 
was held that the overseer had not author- 
ity without the order to bind the township, 
and that he was personally liable on the 
contract made for the pauper’s support. 

In Hagaman v. State, on a motion to 
quash an indictment for obtaining goods 
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under false pretenses, it was objected that 
the indictment did not state the number 
of articles so obtained, but only charged 
that by means of the false pretenses de- 
scribed the defendant had obtained a num- 
ber of household articles. It was held 
that this was sufficient. 

In Huron v. Albertson it was held that a 
dispute over the election of a school trustee 
is a controversy on which, under the school 
act, the advice of the county superintend- 
ent may be sought, but that his advice is 
not conclusive on the parties. His conclu- 
sion was set aside as a decision of the con- 
troversy, but allowed to stand as advice. 

Jenning v. Thompson was a motion to 
strike out a plea in an action of trespass 
against a constable for assault and battery. 
The constable justified under a warrant 
issued by the court of quarter sessions. 
It was contended that the court was not 
such a court as could issue such a warrant. 
It was held that if court out of which a 
writ issues has jurisdiction, and the writ is 
regular upon its face, the officer is pro- 
tected, and he is not concerned with any 
irregularities that may exist behind it. 
The Quarter Sessions is a court of criminal 
jurisdiction with authority to try all case 
except murder, etc., and an officer having 
a process of that court, fair upon its face, is 
protected by it. Opinion by Depue, J. 

Runyon v. Wilkinson shows that even 
under the new rules, two causes of action 
cannot be joined in the same count. A de- 
murrer to a declaration was sustained be- 
cause the court demurred to set up two 
incongruous causes of action, one on a 
parole contract and one on a sealed instru- 
ment. 








SMITH WILL CASE, 





The Chancellor, at the October term of 
his court, read a long and exhaustive 
opinion on the probate of the will of 
Hezekiah B. Smith. The will was admit- 
ted to probate on the verdict of a jury in 
the Burlington County Orphans’ Court, on 
October 18th, 1890, on the question of in- 
sanity and undue influence. The facts 


are stated in an argument of counsel, and 
the charge of Judge Garrison, reported in 


13 N. J. L. J. 332. The Chancellor decided 
that the testator was not laboring under an 
insane delusion as to his wife or children, 
but that, having abandoned and repudiated 
them for the sake of his paramour, he pur- 
posely avoided all reference to their exist- 
ence. The will was only in keeping with 
the course of deception he had entered upon, 
and to recognize his family now would be 
to denounce himself and his paramour as 
imposters and liars. The question of undue 
influence, the Chancellor said, was not a 
difficult one, because the will was drawn 
four years after the death of Agnes Gilker- 
son, in accordance with whose wishes it was 
made. 





INDEX TO LAWS, 





In the index to Laws of 1891, issued by 
the State, the general act concerning taxes 
is indexed for page 184 instead of 189. 

In the laws of 1891, annotated edition, 
the title to chapter 124 is incorrectly 
printed. It should read as follows : 

An Act to amend an act entitled ‘‘ Sup- 
plement to an act entitled ‘ An act to ascer- 
tain the rights of the State and of riparian 
owners in the lands lying under the water 
of the bay of New York and elsewhere in 
this State,’’’ approved April eleventh, one 
thousand eight hundred and sixty-four, 
which was approved March thirty-first, one 
thousand eight hundred and sixty-nine. 





A JUROR’S STRANGE MISTAKE. 





One of the strangest incidents on record 
occurred in a Connecticut court room on 
Thursday. A man was on trial for his 
life. The jury came in with a verdict, 
and when the clerk asked the foreman to 
render it, he responded ‘‘Guilty.’’ The 
prisoner, who was expecting a different 
result, dropped from his standing position 
as if shot. Another juror pulled the fore- 
man’s coat, ejaculating : ‘‘Good God, no!’’ 
Upon which, the foreman, suddenly real- 
izing his mistake, shouted, ‘‘ Hold on; I 
mean not guilty!’’ Then the case was 
set right, but we doubt if human records 
furnish a parallel to a mistake so strange, 
made under circumstances so solemn. 
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BOOK NOTICES. 





SuUNDAY—LEGAL ASPECTS OF THE FIRST 
DAY OF THE WEEK, by James T. Ring- 
gold, of the Baltimore Bar. Jersey City, 
N. J.: Frederick D. Linn & Co., 1891. 


One does not easily appreciate, until he 
looks over such a book as this, under how 
many aspects Sunday appears in the law 
or how much it has been discussed by the 
courts. The Constitutionality of the Sun- 
day laws in the United States furnishes the 
material for three long chapters. The 
fourth chapter is devoted to a discussion of 
what is Sunday, and there are chapters 
on the nature of the illegality of a Sunday 
contract, on the effect of the prohibition of 
Sunday labor in cases of tort, on Sunday as 
a dies non juridiens, on Sunday in the com- 
putation of time, on Sunday liquor selling 
and on prohibition of Sunday labor, and 
the exceptions of necessity and charity. 

The most interesting part of the book is 
that which shows how the various courts 
have treated Sunday legislation, and on 
what grounds they have sustained or 
denied the validity of it. There is a 
strange irony of fate in the fact that the 
strongest argument against it lies in con- 
stitutional guarantee of freedom in relig- 
ious faith and worship, and liberty of con- 
science. Little did the Puritans of New 
England dream that this guarantee of 
religious equality would be used to destroy 
the institution which they regarded as the 
essence of Christianity. Mr. Ringgoid is 
30 bold as to suggest that Sunday is not the 
same day as the Hebrew Sabbath, and that 
the same authority which set apart the 
first day of the week as a holiday also pre- 
scribed the observance of Chri tmas, Ash 
Wednesday and Good Friday, and he goes 
so far as to say that it was not until the 
times of the Reformation that English 
people ‘‘ concentrated upon the first day of 
the week all the solemn awe and respect 
which Christians generally distributed 
among other occasions,’’ and that for doing 
this-they had none but the flimsiest tradi- 
tional authority. There isa flippant tone 
in the discussion, which is in danger of be- 
ing misunderstood, and it would have been 


wiser if, while showing the recent origin of 
the legislation with respect to work on Sun- 
day, which prevails in this country, he had 
shown, at the same time, how the observ- 
ance of the day for religious worship was 
provided for during all the Christian ages. 
There is, however, a valuable appendix of 
ancient decrees of Councils, Emperors, etc., 
respecting Sunday observance, from which 
the facts can be gathered by the thought- 
ful reader. As a collection of cases and 
discussion of the legal aspects of the sub- 
ject, the hook cannot fail to be useful. 


LAYS OF A LAWYER, by William Bard 
MeVickar. New York: George W. Allen 
& Co. 

This dainty little book has tempted us 
to spend in reading it the time that should 
have been given to writing a critical review 
of its contents. There is really nothing for a 
lawyer to criticise, for there is no law to be 
found in disguise in the verses. It is true, 
the book begins with the familiar call: 


O yez! O yez! O yez! 
Oh, hear ye, hear ye, hear ye, all— 
Ye that have business referred 
To this Honorable Court, from hovel or hall, 
Draw near, and ye shall be heard. 


But the Court is the Court of His Majesty, 
Love, 
From which there lies no appeal— 
Where weighty decrees are given above, 
A heart by way of a seal. 


The practice of this court is not after the 
course of the common law, though it does 
admit of an attachment and a declaration, 
and these ‘‘ Lays of a Lawyer”’ are beyond 
the province of a legal editor. He may 
venture, however, to say that the verses 
are poetical, because they do not take the 
law for their subject or to turn cases into 
rhyme, a reprehensible habit which some 
distinguished legal editors have fallen into. 
Indeed, it is quite certain that they are 
charming musical little verses — vers de 
societe, after the manner of Austin Dobson 
—ballades and valentines, and lines to 
Chloe and Phyllis. They are very graceful 
and delicate, and there is some delicious 
fooling. 
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** DEVIORCE.”’ 


The simplicity of legal proceedings, espe- 
cially as applied to divorce cases in some 
of our Western States, has for some time 
called forth the astonishment of the people 
of the East. The State of Washington, 
although not so liberal in its policy as 
South Dakota, yet furnishes a field of con- 
siderable possibilities to those who are suf- 
fering from the pangs of matrimony. The 
following petition was addressed to a jus- 
tice of the peace of that State, to whom the 
petitioner erroneously supposed was vested 
the requisite dissolving power: 





GRAY’S HARBOR, Sept. 3, 1891. 
JUSTICE FRAZEE: 

Dear Sir—I believe six months ago you 
married me to a girl by the name of either 
Mrs. Flora Johnson or Miss Rosaline Proc- 
tor. She left me about six weeks ago. 
now I wish to get a Deviorce. how will I 
come it? I wrote you for to informe me 
and I shal pay you for your troubel. please 
answer right off and I will thank you. 

CHARLES BLACKBURN. 


Serapt Poste.—If you can’t give me a 
Deviorce send me a girl that will do better 
by me and not leave me so quick. That 
will be satisfactory. C. B. 





A good story is something to be grateful 
for, and if. you get one which has two 
points—one of its own and a second one 
which ‘‘ lies in the application ’’—you have 
a prize indeed. Such a one came to the 
writer the other day, in the Chicago office 
of the Atchison Route. The Spectator 
asked why this company persisted in put- 
ting an accent over the final ‘‘e”’ in their 
Official title, Atchison, Topeka and Santa 
Fe, when no accent belonged to the Span- 
ish. He was answered that it had descended 
from the founders, and the directors had a 
hazy idea that a document would not be 
legal if Santa Fe were spelled without this 
mark.—Christian Union. 


FACETI2. 





There is a good story going the rounds 
about one of the late judges of one of our 
city district courts, who, by the way, is at 
times troubled with a slight impediment 
of speech. The plaintiff in the case before 
him claimed full contract price for work 
partially performed, but not finished on 
account of fraud on the part of the defend- 
ant. - The defence was that the plaintiff 
was not entitled to more than quantum 
meruit ‘‘ because the defendant enjoyed no 
benefit from the work.’’ The judge quickly 
settled the point in question as follows: 
‘*Tf a m-a-an hires an-nother ma-a-an to 
r-r-rub him with a br-r-ick, he’s g-ot to 
p-pay for it wh-whether he enj-j-joys it or 
not.”’ 





NEW DOOR STEP IN PLACE OF 
FINE. 





[Copied from a Justice’s Docket in Camden.] 

‘* Harry Kennedy arrested for drunken- 
ness and disorderly conduct, and after a 
night’s quite in the cell, gaven him a hear- 
ing and severe reprimand and fined him, 
and as he had no money and was willing 
to work, being a carpenter by trade, got 
him lumber, and by dinner the justice office 
had a new step.”’ 





An English tramp, arrested and brought 
before the Justice of the Petworth Police 
Court for the crime of ‘‘ damaging some 
cut clover by sleeping on it,’’ was fined by 
the Justice, with the alternative of going 
to jail for eight days. In another case, at 
the Bromsgrove Petty Sessions, where a 
woman was charged with stealing some 
apples, it was alleged against her that the 
stems of the fruit ‘‘ fitted’’ the trees from 
which they were said to have been stolen. 
An odd thing is British justice. Perhaps 
the popularity in England of Bret Harte’s 
tales of the anomalies of Western frontier 
justice in the early days, may find its ex- 
planation here. 
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